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c!i' ~~ (File No.): V2(84)140/Ahd-II/Appeals-II/ 2016-17
~ 3fCfrc;r 3TT?;~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 284-17-18

~(Date): 25.01.2018 artT ~ ~ c=irtml" (Date of issue): S/2f/2-cJ/g-•
P.,fi 3m ~rctR". ~ (3ftfrc;r) q_crm tfTfur
Passed by Shri Uma Shanker, Commissioner (Appeals)

of 3irzraa,#4tar 3Tl era, (Gis-II), 31$J.lt;liillt;- II, ::ttl.!.lcfrllW.!.I ~ artT.::, .::, . . . ..::, ....

~~r i-------------------------------- ~ -------t :irr.':;t;:r--
Arising out ofOrder-In-Original No ._MP/04/Ref/AC/2017/PKS_Dated: 02.06.2017

issued by: Assistant Commissioner Central Excise (Div-II), Ahmedabad-II

'Ef 3i4~<>1cfidi/\.lklclla'l c!i'f crrm ircm ttm (Name & Address of the Appellant/Respondent) ·

Mis Arvind Ltd
al zrfRa sr 3r4)r 3n2er ? 3rials 3era aer ?& at a sr 3r2er a ff zrnfeenf ##t

aaT; a@ a# 3rf@rat at 3r4r zn umaur 3mar var a ?aar & I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

91laal arTatarur 37aaGa :.:,

Revision application to Government of India:

(1) (cfi) (@) #4rzr 3nr eyes 3rf@,fzr 1994 cfii" W 3ra flt aa avmi # a z± qal#a
mu cfi)- 3q-qra rarer uaa a 3iiiucarur 3lac rf Ra, 3rr Gar, far #in6zr, I5Fa

.:, .:,

fa3mar, alaft #ifs, @acr sraca, ira mi, as fc@-11ooo1 at #r a#r if@z ]

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zfe ml # zfG a m k sa ff ala fhft gisrar zn 3zr #GI ti" z fa4t
sisranr k ausisram aa z mi ±,z far sisrat znr zisr #t ak az fa#rmgr* m~~ * ITT d1TN cfii° i;rFci,m ~ mror ~ ITT I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) gna # ars fas@rrz zur 92r i fez4ff@a m # znr m a fafur 3zir eyes
acedm 3naela # Raz #m ii sit ar h az4ts; znr #ear ## @ffa &[

.:,
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(c) In case of goods; exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa 8Ira a6t U,Taye cf>' :f@Ff cf> -~ "Gil" ~ cfiF-sc .l=fRf cJfI" ~ % 3tR ~- 3roT u'fT ~
mxr ~ m.:r cf> ~r@lcp ~. 3Tlfur_ cf> &RT -qrfur m. x=rflf . q znr arfa a7fefm (i .2) 1995

mxr 109 &RT~- fcp-q 71-q m1

(1)

· (d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commis·sioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~1~ (3ilfur) Plllfl1c1e1l 2001 cfi m.:r 9 cf> 3icflfu fctPtfcftse m~ ~-8 lT at ufait
'IT. m'tm ~ cf> mcr sm )fa fitsat Ta # 'lfRR ~-3ror ~ ~ 3roT cJfI" cTT-crr
,Raf a arrfr amaa fhu unrar a1R; 1 GrTer lar g. pl qrgff siaifa qr 3s-z i
~-qt)" cfi -~ cf> 'flWf cf> "ffll!:f it3TR-6 'c!IBR cJfI" >licr -ifr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura smaa cfi-xnl!:f Graf viaa gs lg 6qi <TT i3"fffi q,1=f mm~- 2001- 1!fR:r 'lJ'RIR
cJfI" Gil; 3iii usi vii am v Gar a vnr st ill 1 ooo/ - cJfI" ffl 'lj<RIR cJfI". 'GlW I ··

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

fta zyca, #tasir yenqi hara sr4trmrneraur# a 3rfte
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~ ,~ 3ffiwr. 1944 cpl' mxr 3o-#r/35-~ cf> 3t'cfrfo:

Under Sectio;n 35B/ 35EofCEA, 1944 an appeal lies to:-

affaor zeaia if@a v#t mm tr zc, #rur zyea vi itara s7fl#a nrzn@raw
cJfI" fclffi~ ~~ -.=f. 3. 3TR. • gm, +{ fa«# as gi · .

0
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.· --lj/:::1· _.) '--z.- s
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I . .
the special b.ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pl:lram, New Delhi-1 in all matters relating to classification valuation and.

'3@~Rsla ~ 2 (1) 'cjj' i aal; arga 3rcrar at 3Tlfur. 3l1frc;rr a mamavtr zyen, #ta
Una yea tvj hara 3rd)Rt. zmrznrf@raw (Rrec) at 4fa h#ta 4tf8at, 3arar i sit-2o, q
~ 6tRtlc61 ml--CJt\3°-s, irErrofr ·"fl'T'<" , al6'iGl41G...:.38001E-.

To the we$tregional benph of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New-Metal. Hospital Compound; Meghani Nagar,-Ahmedabad : 380
016. in ·case of appeals other than as mentioned in para-2(i) (a) above.

hr sur yea (sr4ta) Para#, 2oo #r srrr s siaf vu z.g-a feffRa f 1gsr4hfta rrznfrnrwit , #t ·r{ r#tr cf> fcffia·~ fcp-q 71-q ·3ro-f cJfI" 'qN ~- x=rf%c=r _\rfITT ~~
cJfI" lWT, ~ cJfI" .l=Jl7f ail amat nu1 frT; s al zT i3"fffi q,1=f % cfITT ~ 1000 /- ffl~
"ITT.ft I ui snr zyea #t mis, nr 6t .:rrTi 3TT'< irrar ·z ufirq; 5 Gal4 IT 50 ~-~ 'ITT cTT
~ 5000I...:. #hr 3)art sf 1tarsi sir zyca t ir, nru at .,f1r 3it aarr ·rrr uif nu, so- __
Gala Irqt vznr & as w; 1oooo/- #hi hurt zf cpl' 1JfR:r~ xfuix-ctx cf> "WT x1 · '

(a)

(2)

(b)



The appeal to tlhe Appellate Tribuaal sball be filed in: quadruplicate .in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules,· 2001 and shall be
accompanied against (one which at least shoud be accompanied by a fee of Rs.1,000/-,

· Rs.5,000/- and Hs.10,000/- where amount of duty/ pen·alty /.demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any· nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(4)

·O
(5)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central· Govt. As the case may be, is
filled to avoid scriptoria work if excis_ing Rs. 1 lacs fee of Rs.1 DOI~ for each .

.-llllllC'lll~i~ 1970 <l[IT mrrfmr at rq[--1 # ainf feufRa fhg 3rar Ur 3m7la zae m?gr zqenfRenf Ruff qf@rat mat i ,@ta #a,R .6.so ht ar znrn1au yea
Rea au 3hr aifegt .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court'fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za it if@rci al fiava an fuiit ait ft sznr araffa fclR!T '1ffffl % "GIT~~.
4trwar gycea gi hara r@ar nznf@raw (qr,ff@f@) fr, 4os2 ti ffe at
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 198i

(6) flt zca, fr sna yc vi hara sr4tr rnf@raw (Rrec), 4R ar4tat ma i
a4car#iar (Demand) yd is (Penalty) pl io% q&sm aar 3rarf trifa, 3rf@rarer qa srmr 1omils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~~~~ .3-finrcrr cfi'{ c):;~. ~~WIT "cfitf<xf cf:rmal"(DutyDemanded) -~ . . .

(i) (Section) is 1uD hrseefifa@r;
(ii) ~'Jfffi'f~fflccf:ruffi;

0 (iii) crdz3fezfriafer 6#ar 2zr if@.

> rqas'ifarf' irsqasm stacar ii,mr'arasfz qa eraarfrmrr&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. H may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,·1944, Section 83 & Section 86 of the Finance Act, 1994) .. . . .

Under Central Excise and:Service Tax, "Duty demanded" shallinclude:
· (i) _ amount determined und$r Sectior 11 D;

(ii) amount of err.oneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. ·

gr ca&f ? ,zr 3mgr a vfr 3rfl ifrswr a mar ssi yeas 3rzrar @rcaauz faR@a gt at zir f.mr
rg grca # 10%rat ail szsi 3a avs faarf@a tTT aa vs 4 10%7rt r #r sra &I

.:, . - . . . -

In view of above, an appeal agai~st this ordkr shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, wh~i~--_P~!J.~lty,, . . ,,, '. -· --·- ........
alone is in dispute. .. /_. - · , r.,,~~-.
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4. Personal hearing in the matter was held on 20.12.2017. None appeared

0

0

0 RDER-IN-APPEAL

This order arises out of an appeal filed by Mis. Arvind Ltd., Naroda Road,

Ahmedbad-380025 (in short 'appellant') against Order-in-Original

No.MP/04/Ref/AC/2017/PKS dated 06.02.2017 (in short 'impugned order')

passed by the then Assistant Commissioner, Central Excise Division-II,

Ahmedabad-11 (in short 'adjudicating authority').

2. Briefly stated that the appellant filed refund claim of Rs.13,32,674/- on the

ground that in Budget 2016 the definition of 'input' has been amended where

under capital goods upto value of Rs.10,000/- per piece is 'specifically included

as 'input'. However, there is no corresponding exclusion from the definition of

'capital goods'. Hence, SCN dated 03.01.2017 was issued for rejection of said

refund claim. This SCN was adjudicated by the adjudicating authority vide

impugned order rejecting the refunc claim on the ground that, inter alia, the claim

is not made under any specific Section or Rules or Notification issued under the

Act or the rules made there under wherein the amount of refund claimed is

permissible.

3. Aggrieved with the impugned order, the appellant has filed the present

appeal wherein, inter a/ia, submitted that relief claimed is permission to avail

credit and the refund of credit is outside the purview of unjust enrichment; that

refund claimed arose in peculiar circumstances which caused' dilemma and

conflict with exemption notification; that despite representation, no clarification is

issued; that availability of credit is time bound rendered them remedy-less forcing
to file refund application; that in such a situation, provisions of Section 11B need

not be read strictly.

for personal hearing. Shri S.J. Vyas, Advocate, on behalf of the appellant vide

letter dated 19.12.2017 (received on 20.12.2017) submitted that, inter alia, since

the impugned order clearly records that the appellant is entitledto''capftal goods'

credit in para 10.3 of the impugned order, the appeal may be allowed with

consequential relief.

5. I have carefully gone through the appeal memorandum, submission made

at the time of personal hearing and evidences available on reqords. I find that the

main issue to be decided is whether the impugned order is just, legal and proper
or otherwise. Accordingly, I proceed to decide the case on merits.

··
6. Prima facie, I find that the refund claim was rejected by the adjudicating
authority on the following grounds:  ·%\

.' aFa

. ')
'·<,· ,~~-~-;;-;.:.<·.,;;
'-.~
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7.

• that the claimant has not clarified the iiregularities raised in the SCN such
as under which provisions of Central Excise J'.\ct,,,Rules, Notifications the
refund claim is filed;

• that it is only upto the claimant to either opt for availing CENVAT credit on
inputs and clear the goods on payment of duty or follow the amended
provision of Rule 2 of CENVAT Credit Rules, 2004.

Facts leading to the refund are that vide Notification No. 13/2016
/

·O

C.E. (N.T.) dated 1-3-2016, the definition of inputwas amended asfollows:

(c) in clause (k),
(iii) after sub-clause (iv) as so amended, the following sub-
clause shall be inserted, namely 
"() all capital goods which have a value upto ten thousand rupees
per piece . " ; ·

i
However, there was no corrosponding change in the definition of 'capital
goods'. The effect of the amendment was that capital goods· having a value:of

upto Rs.10,000/- per piece, were included under the definition of 'input'. The

appellant, operating under Notification No. 30/2004-CE dated 9.7.2004, [which

allowed availing of CENVAT credit on capital goods only], feeling apprehensive,

that if they were to avail CENVAT credit on capital goods below Rs: 10,000/-, it

would be construed as having availed CENVAT credit on inputs and may lead to

situation wherein they would be denied even the benefit of Notification No.
i '

30/2004-CE dated<§.?.2004, has without availing the CENVAT credit filed this

refund.

8. The appellant has in his grounds, claimed that that the relief

needed is [a] permission to avail CENVAT credit and [b] refund of the said credit,

claiming that refund of credit is outside the purview of unjust enrichment.

Surprisingly, I do not find any condition under the CENVAT Credit Rules, 2004,

which obliges an assessee, to seek permission to avail CENVAT credit. For

availing CENVAT credit on inputs, capital goods and input services., the appellant

has to fall within the ambit of the definitions of the inputs, capital goods, input

services along with fulfilling the conditions enumerated in. any . exemption

notification, in case he is availing any such. benefit. In this era of self

assessment, such a request of seeking permission to avail CENVAT credit, not

being legally tenable, I reject the same.

9. The second relief claimed is regarding grant of refund which stands
; ;,

rejected by the original authority. Going by the facts of the case_; I find that the

appellant had purchased these goods [i.e. capital goods tiaving:a value of upto

rupees ten thousand per piece] on payment of duty. It is no where claimed that

these goods were exempted. Further, neither has the appellant.produced any
- . .,_ ' ';, \

%:
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notification, rule, section etc. which provides refund in case he purchases such
goods on payment of duty in case they are availing the benefit of the notification,

ibid. Therefore, it is surprising that the appellant has sought refund from the
Government of a tax which the manufacturer of the goods was legally bound to

pay which being a purchaser, the appellant was to borne finally being a

purchaser of the said goods. The appellant being the one who has borne the

excise duty on the capital goods by no stretch of imagination can seek refund of

the same just because he is working under a specific exemption. In view of the

foregoing, I uphold the decision of the adjudicating authority in rejecting the

refund. Hence, the appeal stands rejected.

10. 4@aaaftraf RR +& arftaa Rqzrt 5qtah farmar?
The appeal filed by the appellant stands disposed 'of in above

terms. ,ass"! o
. 3

(smr gi4)
a{tr# rzgm (srftcr)

Dt. 2.01.2018

Attested:«
$°%'(B.A.' Pate)

Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
MIs. Arvind Ltd.,
Naroda Road,
Ahmedabad-380025.

Copy to:-

O

(1)
(2)
(3)
(4)

' .....---1'5)
H e

The Chief Commissioner, CGST, Ahmedabad Zone.
The Commissioner, CGST, Ahmedabad North (RRA Section).
The Asstt. Commr, CGST, Division-ll(Naroda Road), Ahmedabad North.
The Asstt. Commissioner(System), Central Tax , Ahmedabad-South
(for uploading OIA on website)
Guard file
P.A. file.


