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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No ._MP/04/Ref/AC/2017/PKS__Dated: 02.06.2017
issued by: Assistant Commissioner Central Excise (Div-1I), Ahmedabad-II
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way: ,
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehcuse )
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. A
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Credit of any -duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' :
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The revision application shall be accompanied by a fee: of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to SN )
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the special ‘Bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1in all matters relating to classification valuation and.
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To the west: regional bench: of C_us_lt0ms, Excise & Service Tax Appellate Tribunal

- (CESTAT) at 0-20, New-Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in'case. of appeals Othgr‘than_ as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruphcate in form EA-3 as
prescnbed. under_ Rule 6 of Central Excise(Appeal) Rules,” 2001 and shall- be
accompanied against (one which at least shou.d be accompanied by.a fee of Rs.1,000/-,

" Rs.5,000/- and Rs.10,000/- where amount of duty / penalty /- demand / refund is upto 5

Lac, 5 Lac to 50 Lac. and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner- not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excxsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescrlbed under scheduled-1 item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules coverlng these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT 10% cf the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Exmse Act, 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and: Servnoe Tax, “Duty demanded” shall mclude
(i)  amount determined under Sectior 11 D;
(i) " amount of erroneous Cenvat Credit taken
(i)  amount payable- under Rule 6 of the Cenvat. Credlt Rules
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In view of above, an appeal agalnst thls order shall lie before the Tribunal on payment of 10%:
of the duty demanded where duty or duty. and penalty are in dispute, or penalty, whe'e penalty

alone is in dispute.”
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_ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Arvind Ltd., Naroda Road,
Ahmedbad-380025  (in  short  ‘appellant)  against - Qfder-in-Original
No. MP/O4/Ref/AC/2017/PKS dated 06.02.2017 (in short ‘impugned order)
passed by the then Assistant Commissioner, Central Excnse Division-If,

Ahmedabad-ll (in short ‘adjudicating authority’).

2; Briéﬂy stated that the appellant filed refund claim of Rs.13,32,674/- on the
ground that in Budget 2016 the definition of ‘input’ has been amended where
under capltal goods upto value of Rs.10, 000/- per piece is specn‘lcally included
as ‘input’. However, there is no corresponding exclusion from the definition of
‘capital goods’. Hence, SCN dated 03.01.2017 was issued for rejection of said

Arefund claim. This SCN was adjudicated by' the adjudicatirig authority vide _

impugned order rejecting the refunc claim on the ground that, inter.alia,-the claim
is not made under any specific Section or Rules or Notification issued under the
Act or the rules made there under wherein the amount of refund claimed is

permissible.

3. Aggrieved with the impugned order, the appellant has filed the present

appeal wherein, inter alia, submittzd that relief claimed is permission to avail
credit and the refund of credit is outside the purview of unjust enrichment; that
refund claimed arose in peculiar circumstances which caused: dilemma and
conflict with exemption notification; that despite representation, no clarification is
issued: that availability of credit is time bound rendered them remedy-less forcing

to file refund application; that in such a situation, provisions of Section 11B need

not be read strictly.

4, Personal hearing in the matier was held on 20.12.2017. vr\ione appeared
for personal hearing. Shri S.J. Vyas, Advocate, on behalf of the appellant vide
letter dated 19.12.2017 (received on 20.12.2017) submitted that, inter alia, since
the impugned order clearly records that the appellant is entitled to ‘capital goods’
credit in para 10.3 of the impugned order, the appeal may be allowed with

consequential relief.

5. | have carefully gone through the appeal memorandum, submission made
at the time of personal hearing and evidences available on records. | find that the
main issue to be decided is whether the impugned order is just, legal and proper

or otherwise. Accordingly, | proceed to decide the case on merits.
i

6. ana facie; | find that the refund claim was rejected by the adjudlcatmg

authority on the following grounds:

O
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e that the claimant has not clarified the iiregularities raised-in the SCN such
as under which provisiens of Central Excise Act-Rules, Notifications the
refund claim is filed;

e thatitis only upto the claimant to either opt for availing CENVAT credit on
inputs and clear the goods on payment of duty or follow the amended
provision of Rule 2 of CENVAT Credit Rules, 2004, )

7. Facts leading to the refund are that vide Notification No. 13/2016-
C.E. (N.T.) dated 1-3-2016, the definition of input was amended as follows:

(c)  inclause (k),-
(i) after sub-clause (iv) as so amended, the followmg sub-
clause shall be inserted, namely :-
“(v) all capital goods which have a value upto ten thousand rupees

per piece .”;

However, there was no corrosponding change in the definillon' of ‘capi’ical
goods’. The effect of the amendment was that capital goods-having a-value:of
upto Rs.10,000/- per piece, were included under the definition of ‘ihput’. The
appellant, operating under Notification No. 30/2004-CE dated 9.7.2004, [which
allowed availing of CENVAT credit on capital goods only], feeling apprehensive,
that if they were to avail CENVAT credit on capital goods below Rs. 10,000/-, it
would be construed as having availed CENVAT credit on inputs and may lead to
situation wherein they would be denied even the benefit of Notification No.
30/2004-CE dated. ','5.7.2004, has without availing the CENVAT credit filed this
refund. ~

8. The appellant has in his grounds, claimed _thal that the relief
needed is [a] permission to avail CENVAT sredit and [b] refund of lhe said credit,
claiming that refund of credit is outside the purview of unjuét .enrichment.
Surprisingly, 1 do not find any condition under the CENVAT Credit Rules 2004,
which obliges an assessee, to seek permission to avail CENVAT credit. For -
availing CENVAT credit on inputs, capital goods and input services, the appellant
has to fall within the ambit of the definitions of the inputs, capital goods, input
services along with fulfiling the conditions enumerated in. eny .exemptibn
notification, in case he is availing any such. benefit. lrl .this era of self
assessment, such a request of seeking permission to avail CENVAT credit, not

being legally tenable, | reject the same.

9. The second relief claimed is regarding grant of refung which stands
rejected by the original autherity. Going by the facts of thec'ase; | find that the
appellant had purchased these goods [i.e. capital goods haVing"a value of upto .
rupees ten thousand per piece] on payment of duty. Itis no where elalmed that

these goods were exempted. Further, neither Fas the appellant produce\el any




-6- F.NO.V2(84)140/AHD-11/2016-17

notification, rule, section etc. which provides refund in case he purchases such

duty in case they are availing the benefit of the notification,

goods on payment of
m the

ibid. Therefore, it is surprising that the appellant has sought ref_und fro
Government of a tax which the manufacturer of the goods was Ié‘gally bound to
pay which being a purchaser, the appellant was to borne finally being a
purchaser of the said goods. The appellant being the one who has borne the
excise duty on the capital goods by no stretch of imagination can seek refund of
the same just because he is working under a specific exemption. In view of the
foregoing, | uphold the decision of the adjudicating authority iq rejecfing the

refund. Hence, the appeal stands rejected.

10. areferararh T o Y € arder T FTETT ST i R S B
The appeal filed by the appellant stands disposed of in above

terms. .

.-. (ST &%)
ey T AT (STATH)
Dt. 2¢.01.2018
Attested: - ” |
2/
S
(B.A. Patel)
Supdt.(Appeals)

Central GST, Ahmedabad..

BY SPEED POST TO:
M/s. Arvind Ltd.,
Naroda Road,
Ahmedabad-380025.

Copy to:-

(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2)  The Commissioner, CGST, Ahmedabad North (RRA Section).
(3)  The Asstt. Commr, CGST, Division-l[(Naroda Road), Ahmedabad North.
(4) The Asstt. Commissioner(System), Central Tax , Ahmedabad-South
v (for uploading OlA on website)

l/(5) ‘Guard file

(6) P.Afile.



